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TheHonorableJonathanS. Adelstein
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Washington,DC 20554

Re: In theMatter ofAT&T Corp. Petitionfor RulemakingTo ReformRegulationOf
IncumbentLocal ExchangeCarrier RatesFor InterstateSpecialAccessServices,
RMDocketNo.10593.

DearMr. ChairmanandCommissioners:

Fouryearsago,the Bell OperatingCompaniespromisedthattheywould lowertheirrates
for the “special access”servicesthat areessentialbuilding blocks for the entire spectrumof
communicationsservices,if only theCommissionwould relievethemofpricecaplimits on their
rates for thoseservices. The Bells assuredthe Commission(and their captive businessand
carrier customers)that this “pricing flexibility” was appropriate,becausecompetitorswould
build facilities to customerlocationsthat werethenservedonly by the Bells, and that thethreat
of this future competitionwould hold the Bells to theirpromisesof lower overall rates. And,
althoughthe Bells were always free to lower their special accessrates,they claimedthat relief
from price caps wasnot merely appropriate,but absolutelynecessaryto allow themto “meet
competition”from newentry that theyclaimedwasalreadyextensiveandrapidlygrowing.

Fouryearslater, it is painfully cleartheCommission’sdecisionto allow ratederegulation
to precedeactualprice-constrainingcompetitionhasbeenafailure of astoundingproportionsthat
the Commissionmust immediately remedy. The facilities-basedcompetition that the Bells
predicted and upon which the Commissionrelied simply hasnot materialized— “last mile”
accessto thevastmajority of customerlocationsin theUnitedStatesremainsavailableonlyfrom
the Bells or otherincumbentproviders. As the Commissionrecentlyreaffirmedin announcing
its Triennial Reviewdecision,the situation is not improving, becauseit is rarely economically



feasiblefor competitorsto deployalternativefacilities, particularlythe loopsor, in specialaccess
parlance,“channelterminations”thatareoverwhelminglysuppliedby theBells.

As a result, the Bells have usedpricing flexibility only to fill their own coffers at the
expenseof competition and customers,in direct violation of the core CommunicationsAct
requirementofjust and reasonablerates. The ratesfor the Bells’ specialaccesspriceshave
increasedandtheir ratesof returnfor specialaccessserviceshave soared,evenasthe unit costs
of providing these serviceshave sharply declined with technologicaladvancesand greatly
increaseddemand,

Although the Bells’ were granted“pricing flexibility” to “meet competition,” their
unregulatedspecialaccessratesin supposedly“competitive”marketsareuniformly now well in
excessof their price-cappedrates in marketswhere all acknowledgethat the Bells face no
meaningfulcompetition. And evenfor the relativehandfulof point-to-pointrouteswherethere
are facilities-basedspecial accessalternatives,the Bells feel no compulsion to lower ratesto
meet the competition. The Bells areearningspecial accessreturnsthat are triple, quadruple,
evenquintuple,the rateof returnthat the Commissionfoundjust and reasonablefor dominant
incumbentLEC servicesin 1990 at a time wheninflation and capital costs were many times
higherthantoday. And theBells’ ratescontinueto rise astheircostscontinueto fall.

Contrary to the Bells’ rhetoric, this is not merely an interexchangecarrier problem,
although that alonewould justify immediate Commissionaction given the well-documented
declinesof all IXCs exceptthosefor which bloatedspecialaccesschargesaremerely a “left
pocket,right pocket” transaction— the Bells. Rather,asthe AmericanPetroleumInstitute, the
eCommerce& TelecommunicationsUsers Group, and the National Retail Federationhave
previouslyexplained,1those suffering underspecial access“pricing flexibility” run the gamut
from Americanbusinesses,largeandsmall, thatpurchasespecialaccessdirectly and indirectly to
virtually all of the nation’s communicationsproviders (including wireless and wireline,
narrowbandandbroadband,ISPsand carriers,andlocal, long distanceand internationalservice
providers),govermnentagenciesand,ultimately,Americanconsumersnationwide;andthecosts
arestaggering.TheBells’ specialaccessratesamountto anover $5 billion annualtax.

The undersignedmembersof the Special AccessReform Coalition (SPARC), which
reflects the diversity of the Bells’ special accessvictims, respectfully submits that the
Commissionhasa clear obligation to makespecialaccessrate reform amongits very highest
priorities. Not only do the Bells’ special accesschargescausea severemisallocationof
resources,they unquestionablystifle investmentand innovation, including the very broadband
investmentand innovationthat theCommissionhasidentifiedasatop priority.

TheBells’ specialaccessabusesalsoposea seriousthreatto existing competitionin each
ofthe “downstream”wirelineand wirelessmarketsthat rely uponspecialaccess.Carriersof all
types, narrowbandand broadband,are dependentupon the Bells’ special accessservicesas
critical inputsto the finishedservicesthat they provideat retail.2 But asthe Bells aregranted

1October 15, 2002, Letter from American Petroleum Institute, eCommerce &
TelecommunicationsUsers Group and the National Retail Federationto Chairman Powell,
submittedin RM-10593.
2 Nextel replyat 2-3.
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authorityto competein thesedownstreammarkets,they increasinglyhaveboth theincentiveand
ability to usetheir specialaccessmarketpowerto pricesqueezetheircompetitorsandto provide
themwith inferiorquality access.

It is well pasttimefor Commissionactionin this area. The Commissionshould actnow
both to beginthe processof adoptingthecomprehensive,permanentreformsthat arenecessary
to protectcustomersfrom the Bells’ marketpower andto providethe immediateinterim relief
necessaryto mitigatepublic interestharmsuntil permanentreformis completed.

The Problem. As demonstratedtime and again,whereit is ableto do so, a Bell will
chargemonopoly rates, becausemonopoly ratesare, by definition, profit-maximizing rates.
Thereare only two possibleconstraintson suchanticompetitivebehavior: price-constraining
competitionor regulation. With respectto the Bells’ specialaccessservicesthat havebeenrate
deregulated(asmost nowhave),it is now quite obviousthat neitherconstraintexists. TheBells
have specialaccessmonopoliesto the vastmajority of customerlocationsevenin areaswhere
they have beengrantedPhaseII pricing flexibility (and henceare no longer subjectto rate
regulation). And, as the Bells themselveshave recognized,market forcescan constrainthe
Bells’ special accesspricing behavior only where customers“have economically realistic
alternativesto RBOCspecialaccessfacilities.”3

The record in this proceeding contains overwhelming evidence that the hoped-for
alternativesthat were the underpinningfor special accessrate deregulationsimply have not
materialized. For example, AT&T demonstratedthat it is able to use either its own or a
competitiveLEC’s facilities in only aboutjive percentof buildings.4 Despitean aggressive
program to purchasespecial accessfrom competitive carriers, “non-ILEC vendors have
accountedfor only approximately10%ofCable& Wireless’newinstallationsfor theyear2002,
down from approximately13%in 2001.“~ And “Sprint LongDistance.. . continuesto relyupon
the ILECs for approximately93%of its total specialaccessneedsdespiteaggressiveattemptsto
self-supplyand switchto CLEC-providedfacilities whereverfeasible.”6 Wirelesscarriershave
demonstratedthat they, too, are dependentuponthe Bells.7 In short, exceptfor the handful of
customerlocationsthat canjustify an OCn level facility, competitivecarriersusually haveno
optionbut theBells for lastmile access.

Thatis why no Bell hasreducedanyspecialaccessrateto meetcompetitiononanypoint-
to-point route,notwithstandingthat competitivecarriersareoffering very substantialdiscounts
off thecorrespondingBell rateson thesmall minority of routeswhereit is economicallyfeasible

~Kahn-TaylorDec.at 20 (attachedto Verizon,Qwest,BellSouthandSBCcomments).

~AT&T Petition,ThomasDec.¶ 3.

~Cable& Wirelessat 13.
6 Sprintat 3.

‘~See,e.g.,AT&T Wirelessat 3 (“AWS haspreviouslypointedout, for example,that morethan
ninety percent(90%) of its transport costs go to paying ILECs for special accessservices.
Voicestreamreportedthat ninety six percent(96%) of the circuits it usesto connectits mobile
switchingcentersto cell site basestationsareprovidedby the ILECs”). Seealso Nextel Reply
at 1.
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to bypasstheBells’ facilities.8 In fact,Verizon,BellSouthandQwesthaveraisedDS-levelrates
in everysingle one of theirPhaseII pricing flexibility MSAs (i.e., thoseMSAs that havebeen
removedentirely from pricecaps).9 It is indisputablethatmarketforcesarenot constrainingthe
Bells’ specialaccesspricing behavior.

The Public Interest Harms. The record developedby the membersof the Special
AccessReformCoalitionremovesany possibledoubtasto the severepublic interestharmsthat
flow from deregulatingthe Bells where there are not price-constrainingalternatives. By
allowing the Bells to charge supra-competitivespecial accessrates, there is necessarilya
reduction in investmentby the wireline and wirelesscarriersthat must rely on those special
accessservices.10This, of course,leadsto lessinnovationin servicesthat usespecialaccessas
an input. In addition,becausecarriersthat mustpurchasethe Bells’ specialaccessservicesuse
thoseservicesto provideat “retail” servicesin intenselycompetitivemarkets,a largeportionof
theBells’ excessivechargesareultimatelypassedon to theend-usercustomersofthesecarriers.
It should thereforebe clear that special accessis not merely a “carrier-to-carrier” problem.
Indeed, in many instancesbusinessesare direct purchasersof the special accessservices
providedby theBells. By any measure,the Bells’ specialaccesschargesalso amountto amulti-
billion dollar tax on U.S. businessesthat imposesan enormousdragon theAmericaneconomy.”

Moreover,theBells increasinglyhavetheability to usetheirlastmile bottleneckfacilities
to harmcompetitionin downstreammarkets. Specialaccessis a critical input to all suppliersof
wireless,broadband,andlong distanceservices.Now that theBells havegainedentryinto all of
thesemarkets,theBellshavetheincentiveandability to leveragetheirspecialaccessbottlenecks
to harmcompetitionandconsumers.Allowing this to happenwould be a clearabdicationof the
Commission’scoreresponsibilityto protectthepublic interest.

Thepotentialharmsgo well-beyondtraditionallong distancemarkets.Specialaccessis a
critical input for next generationbroadbandservices.12 The deploymentof more advanced
servicesto low densitybusinesslocationscurrentlyis thwartedby theexcessiveratesfor special
accessservices.AbsentpromptCommissionaction,theBells havetheclearincentiveandability
to price squeezeinterLATA broadbandrivals,’3 which, if nothing else, should trigger the
Commission’sstatedcommitmentto stand“alert andreadyto act againstanticompetitiverisks
and discriminatory provisioning by dominant providers” that could threaten broadband

~Commentersfrom a variety of marketsegmentsreport that the Bells havebeenunwilling to

negotiateand reduceprice or improvequality in order to meetcompetition. See,e.g., Ad Hoc
Commentsat 3; AT&T Wirelessat6; ArchWirelessat4; Cable& WirelessReplyat 11; PaeTec
at 4; XO at 5; XO Replyat 9-10.

~See,e.g., AT&T Petitionat 12; AT&T Replyat 22-23.

10 AT&T Reply,Ordover-Willig ReplyDec. ¶ 6.

~‘ AT&T Petitionat 3.
12 SeeCable& Wirelessat 7-10.

13 TheBellshaverecentlyannouncedplansaggressivelyto market“enterprise”servicesto multi-

location businesscustomersthat currently buy (or potentially would buy) suchservices. See
http://newscenter.verizon.comlproactive/newsroomlrelease,vtml?id=77993.
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competition.’4 Wireless competition too is threatenedfor these same reasons because
independentwirelesscompaniesdependuponthe Bells for high capacitytransportto connect
cell sites to theirswitches.’5 In fact, dedicatedtransportis the singlebiggestoperatingexpense
for wirelesscarriers. AT&T Wirelessat 4.

The Commission’s Obligation to Act. The law is clear that the Commissioncan no
longerstandon the sidelineswhile the Bells continueto reapmonopolyprofits. Just asthe
Commissionwas entitled to rely on its “predictive judgment” that the threat of future
competitionwould ensurethat the Bells’ special accessratesarejust and reasonable,it is now
requiredto addressthe evidencethat showsthat thepredictionwaswrong. “The Commission’s
necessarilywide latitude to make policy basedupon predictivejudgmentsderiving from its
generalexpertiseimplies acorrelativedutyto evaluateits policiesover timeto ascertainwhether
they work — that is, whether they actually produce the benefits the Commissionoriginally
predictedtheywould.”6 Indeed,theD.C. Circuit hasspecifically“emphasize[d]theneedfor the
Commissionto vigilantly monitor the consequencesof its rateregulationrules” where, ashere,
“the Commissionitself hasrecognizedthe tentativenatureof its predictivejudgments.”7 The
Commissioncannotlawfully maintainthestatusquo.

The Required Action. The commentsalready provide an overwhelmingrecordthat
would support permanentrule changesestablishingeffective regulationof the Bells’ special
accessservices.Evenbeforepermanentnewrulestakeeffect,however,the Commissionshould
takeimmediateactionto providemeaningfulinterim relief.

The Commissionshould immediately establishtwo forms of interim relief. First, the
Commissionshouldinstitutea moratoriumon all newpricing flexibility petitions. Theevidence
demonstratesthat pricing flexibility is havingsubstantialunintendedconsequences,in the form
of higher rates and other anticompetitive terms that foreclose competition. There is
overwhelmingevidencethat pricing flexibility hasharmedthe market,andthat thecurrentrules
should be revisited. To ensurethat theseharmful effectsdo not spreadto other MSAs, the
Commissionshould call an immediatehalt to all further pricing flexibility petitions,until the
Commissioncanconductacomprehensivereviewofthecurrentrules.’8

Second,theCommissionshouldalsoprovideimmediateratereliefby bringing all special
accessservicesin existingPhaseII MSAs backwithin price caps. The Commissionhasample

14 Wireline BroadbandClass~fIcationNPRM~J5.

‘~See,e.g., ArchWirelessat 3-4; AT&T Wirelessat 2-3; Ex ParteLetter from DougBonner(T-
Mobile) to MarleneDortch, at 1 (Jan.6, 2003)(“T-Mobile Ex Parte”).
16 Bechtelv. FCC, 957 F.2d873, 881 (D.C. Cir. 1992) (emphasisadded).

‘7ACLUv.FCC, 823 F.2d 1554, 1565(D.C. Cir. 1987).
18 See,e.g., WesternCoal TrafficLeaguev. SurfaceTransportationBoard, 216 F.3d 1168, 1173-

74 (D.C. Cir. 2000); NeighborhoodTV Co. v. FCC, 742 F.2d 629, 645-50 (D.C. Cir. 1984);
Lincoln Tel. & Tel. Co. v. FCC, 659 F.2d 1092, 1107-08(D.C. Cir. 1981); Kesslerv. FCC, 326
F.2d673, 679-85(D.C. Cir. 1963);seealso US. v. SouthwesternCable Co., 392 U.S. 157, 179-
80 (1968)(FCCpowerto preservea situationpendingadeterminationin a broaderproceeding).
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authority to adoptsuchraterelief.’9 And theCommissionshouldmakeclearthat this raterelief
doesnot triggeranyterminationliabilities or otherpenaltyprovisionsofthe“OPP”plansthatthe
Bells haveusedto lock up customersso that alternativefacilities will not be deployedevenon
theminority ofrouteswherethat might otherwisebe economicallyfeasible.2°

Special accessratereformis atextbookexampleof the principle that justicedelayedis
justice denied. Thereis simply no otherissuependingbeforetheCommissionwherethe stakes
are higher, the public interest benefits from prompt and decisive regulatory reform will be
greater,orthe Commission’slegal obligationto actaremoreclear.

19 TheCommissionhasmadeclear that pricecaps do not constitutea Section205 prescription.

Seee.g., Policy and RulesConcerningRatesfor DominantCarriers, Reportand Order,4 FCC
Rcd. 2873, ¶~J894-95 (1989). In any event,Section205 requiresonly “fair notice of, and full
opportunity to commenton, the issuesraisedconcerningthe appropriatelevel of future rates,”
which hasalreadyoccurredin the commentson AT&T’s Petition. SeeAT&T Corp. v. Business
TelecomInc., 16 FCCRcd. 12312,¶ 15 (2001).
20 SeeLocal ExchangeCarriers’ Individual CaseBasisDS3ServiceOfferings,CC DocketNo.

88-136, 4 FCC Rcd. 8634, ¶ 79 (1989) (in orderingLECs to convertall individual casebasis
pricing for DS3 servicesto generallyavailablerates, the Commissionfound that “we will not
permit LECs to assessconvertedICB customersterminationliability chargesor non-recurring
charges”).
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Respectfullysubmitted,

C. DouglasJarrett,Partner
KellerandHeckman,L.L.P.
American PetroleumInstitute

LeonardJ.Cali
Vice President— Law & Director of Federal
GovernmentAffairs
AT&T Corp.

DouglasI. Brandon
Vice President— ExternalAffairs & Law
AT&T Wireless

AudreyGlenn
Director— DomesticRegulatoryAffairs
Cable & Wireless

H. RusselFrisbyJr.
President
CompTel (The Competitive
TelecommunicationsAssociation)

Brian R. Moir, Partner
Moir & Hardman
E-Commerce& Telecommunications
UsersGroup

DonnaSorgi
Vice President
MCI

Marc S. Martin
Kelley Drye & WarrenLLP
NextelCommunications
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